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NOTE

STATE FISH AND GAME REGULATIONS DO NOT
APPLY ON TRIBALLY OWNED RESERVATION LAND

INDIAN LAW-SOVEREIGNTY-FISH AND GAME REGULATION: State of New Mexico enjoined from regulating the hunting
and fishing of non-members of the Tribe on the Mescalero Apache
Reservation. Tribe's inherent sovereignty permits it to regulate reservation wildlife resources exclusive of state regulation. Mescalero
Apache Tribe v. New Mexico, 677 F.2d 55 (10th Cir. 1982), cert.

granted, 51 U.S.L.W. 3373 (U.S. Nov. 15, 1982) (No.82-331).

INTRODUCTION
The Mescalero Apache Reservation is located on 460,384 acres in
southern New Mexico. I The Mescalero Apache Tribe operates a commercial hunting and fishing program that generates tribal revenue and
employment. In 1976 and 1977, direct tribal income from hunting and
fishing activities exceeded $250,000 per year. 2 The hunting and fishing
program is part of a broad tourism program based at a tribally owned
resort called The Inn of the Mountain Gods. Income from the tourism
program is used for tribal governmental purposes and economic development. The Tribe has carefully built up and managed reservation fish
and wildlife without state aid. In 1966 and 1967, with only 13 elk on
the reservation, the Tribe imported 162 elk with the aid of the National
Park Service. The Tribe improved the elk range by removing cattle and
wild horses from competition with the elk. By 1977 the elk on the reservation numbered approximately 1,200. The Tribe, with technical assistance from the United States Fish and Wildlife Service, stocks its own
lakes and streams with fish from a national fish hatchery on the reservation. Seven tribal conservation officers assist a Bureau of Indian Affairs
range conservationist in determining deer, elk, antelope, and bear populations. Upon the recommendation of its wildlife conservation officers,
the tribal council sets hunting seasons and bag limits by tribal ordinance. 3
1. Brief in Opposition to Petition for Writ of Certiorari, at 24a, Mescalero Apache Tribe v. N.
M., 677 F2d 55 (10th Cir. 1982), cert. granted, 51 U.S.L.W. 3373 (U.S. Nov. 15, 1982) (No.
82-331).
2. Id. at 37a.
3. Id. at 10a-13a.
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Conflicts have developed between the Tribe's and the State's fish and
game regulatory systems. A tribal ordinance passed in 1977 requires nonIndians to purchase a tribal hunting or fishing license but not a state
license.' Tribal ordinance does not restrict elk or antelope hunting in
consecutive years, but state law prohibits an individual from purchasing
an elk or antelope permit two years in a row. 5 Tribal hunting seasons and
bag limits often differ from those of the State. In 1977 the Mescalero
antelope season opened three days before the state season opened. 6 A
hunter could therefore comply with tribal regulations but still be in violation of state regulations. As a general practice the State sought to
enforce its laws by detaining and questioning non-Mescalero hunters when
they left the reservation. In 1976 two non-Mescalero hunters leaving the
reservation were arrested for killing elk without a state license and fined
$600 each. 7 On July 1, 1977, the Tribe sued the State in federal district
court seeking an injunction and a declaratory judgment that the State of
New Mexico's fish and game laws are inapplicable within the Mescalero
Apache Reservation.
On August 13, 1980, the United States Court of Appeals for the Tenth
Circuit upheld the district court's grant of an injunction and declaratory
judgment against the State. 8 (Hereinafter Mescalero I.) The Tenth Circuit
held that the State of New Mexico cannot apply its fish and game laws
to non-members of the tribe for hunting and fishing activities on the
reservation. The United States Supreme Court vacated the judgment on
April 6, 1981, 9 and remanded the case for consideration in light of
Montana v. United States.' 0 On April 26, 1982, the court of appeals
reinstated its 1980 decision' (1982 decision hereinafter cited as Mescalero II), based on the principles enunciated by the Supreme Court in
Merrion v. JicarillaApache Tribe12 on January 25, 1982. On November
15, 1982, the Supreme Court granted the State's petition for certiorari.
4. Id. at 10a.
5. Id. at 7.
6. Brief of Appellants at 15, Mescalero Apache Tribe v. N. M., 630 F.2d 724 (10th Cir. 1980),
vacated, 450 U.S. 1036 (1981).
7. Brief in Opposition, supra note 1 at 30a.
8. Mescalero Apache Tribe v. N. M., 630 F.2d 724 (10th Cir. 1980), vacated, 450 U.S. 1036
(1981).
9. 450 U.S. 1036 (1981).
10. 450 U.S. 544 (1981). In Mont. v. United States the Supreme Court held that the Crow Tribe's
jurisdiction over fishing and hunting did not extend to the activities of non-Indians on land within
Crow Reservation boundaries held in fee simple by non-members of the Tribe. In Mescalero II the
Tenth Circuit distinguished Montana because it dealt with the Tribe's regulatory power over hunting
activities on land held in fee simple by non-Indians, while Mescalero I and H dealt with the State's
regulatory power over hunting activities on tribally owned land. See infra text at notes 76-78.
11. 677 F.2d 55, 57 (10th Cir. 1982).
12. 455 U.S. 130 (1982). In Merrion the Supreme Court affirmed the authority of an Indian tribe
to impose a severance tax on non-Indian mining activities on the Tribe's reservation. The principles
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INDIAN TRIBAL SOVEREIGNTY

Indian tribes are sovereign governments, not subdivisions of states or
of the federal government. Chief Justice Marshall called Indian tribes
"domestic dependent nations. "' 3 A later Supreme Court formulation described their
semi-independent position ... not as States, not as nations, not as
possessed of the full attributes of sovereignty, but as a separate
people, with the power of regulating their internal and social relations, and thus far not brought under the laws of the Union or of the
State within whose limits they resided. 4

The Court has said that tribal sovereignty is necessarily limited by the
tribes' incorporation within the territory of the United States and their
acceptance of U.S. protection.' 5 Tribes retain all inherent powers of
sovereignty except where specifically divested of those sovereign powers
by treaty, by act of Congress, or by necessary implication of their dependent status.' 6 Their sovereignty extends "over both their members
and their territory" ' 7 and has "a significant geographical component." ' 8
By virtue of sovereignty over territory, a tribe's power of self-government
includes the power to regulate the wildlife and other resources within its
territory. 9 The tribe's regulatory power ordinarily extends to members
and non-members alike. Tribal lands are surrounded by states with independent sovereign power over the people and resources within their
borders. States regard regulation of wildlife within their borders as an
integral aspect of their sovereignty. 2" Conflicts occur between states and
tribes when states seek to apply their fish and game laws within reservation
boundaries. State fish and game laws do not apply to tribal members
enunciated in Merrion were that "the Tribe's authority to tax non-Indians who conduct business on
the reservation . . . is an inherent power necessary to tribal self-government and territorial management." Id. at 141. In the Supreme Court's opinion, that authority "derives from the tribe's
general authority, as sovereign, to control economic activity within its jurisdiction, and to defray
the cost of providing governmental services," as well as from the tribe's authority to exclude nonIndians from tribal land. Id. at 137. The Tenth Circuit concluded in Mescalero 11: "In contrast to
Montana v. United States, but like Merrion v. Jicarilla, the case before us deals with the broad
power of the Tribe to control, exploit, and regulate tribal resources on tribal lands." 677 F.2d at
57.
13. Cherokee Nation v. Ga., 30 U.S. (5 Pet.) 1, 17 (1831).
14. United States v. Kagama, 118 U.S. 375, 381-82 (1886).
15. United States v. Wheeler, 435 U.S. 313, 323 (1978).
16. Id. Examples of sovereign powers divested by implication are the power to make agreements
with foreign nations on a nation to nation basis, and the power to sell trust land to non-Indians.
17. United States v. Mazurie, 419 U.S. 544, 557 (1975).
18. White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 151 (1980).
19. See Merrion, 455 U.S. 130.
20. Geer v. Conn., 161 U.S. 519 (1896); Hughes v. Okla., 441 U.S. 322 (1979); Douglas v.
Seacoast Products, Inc., 431 U.S. 265 (1977). Geer held that states own the wildlife within their
borders. Hughes overruled Geer on that point. Hughes and Douglas hold that states do not own
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hunting or fishing on their own reservation. 2 Whether state fish and game
laws apply to non-members hunting and fishing on a reservation with the
permission of the tribe is the question now being reviewed in Mescalero
Apache Tribe v. New Mexico. The decisions of the circuit courts of appeals
conflict on this question. 22 Supreme Court review of Mescalero II will
hopefully resolve this conflict among the Circuits.
INFRINGEMENT AND PREEMPTION
Chief Justice Marshall first enunciated the principle of tribal sovereignty
exclusive of state jurisdiction in Worcester v. Georgia in 1832.
The Cherokee nation .. is a distinct community occupying its own
territory ... in which the laws of Georgia can have no force, and
which the citizens of Georgia have no right to enter, but with the
assent of the Cherokees themselves, or in conformity with treaties,
and with the acts of Congress. The whole intercourse between the
United States and this nation, is, by our constitution
and laws, vested
23
in the government of the United States.
Under Worcester, reservation boundaries were an absolute barrier to
state law unless the tribe or Congress granted the state jurisdiction on the
reservation. That is no longer the law. Today, courts may allow state laws
wildlife in the sense of having title to the fish and animals. Rather, states own wildlife in the sense
of holding them in trust for the state's people, and can exercise state police power to regulate the
wildlife within their borders. The U.S. Supreme Court said in Douglas:
A State does not stand in the same position as the owner of a private game preserve
and it is pure fantasy to talk of "owning" wild fish, birds or animals. Neither the
States nor the Federal Government, any more than a hopeful fisherman or hunter, has
title to these creatures until they are reduced to possession by skillful capture. (Citation
omitted.) The "ownership" language of cases such as those cited by appellant must
be understood as no more than a 19th-century legal fiction expressing "the importance
to its people that a State have power to preserve and regulate the exploitation of an
important resource." (Citation omitted.)
Douglas, 431 U.S. at 284. The tribe in Mescalero I claimed ownership over reservation wildlife in
the same sense that states own wildlife under Hughes and Douglas.
21. Moore v. United States, 157 F.2d 760 (9th Cir. 1946), cert. denied, 330 U.S. 827 (1947);
Worcester v. Ga., 31 U.S. (6 Pet.) 515 (1832).
22. See 10th Circuit case, Mescalero Apache Tribe, 677 F.2d 55 (state fish and game regulations
do not apply on tribally owned reservation land); Eastern Band of Cherokee Indians v. N. C. Wildlife
Resources Comm'n, 588 F.2d 75 (4th Cir. 1975) (state fishing regulations preempted by federal
support of tribe's fishing program); White Earth Band of Chippewa Indians v. Alexander, 683 F.2d
1129 (8th Cir. 1982) (state has concurrent jurisdiction with tribe over non-member hunting and
fishing on trust land); United States v. Mont., 604 F.2d 1162 (9th Cir. 1979) (state has concurrent
jurisdiction with tribe over non-member hunting and fishing on trust land), rev'd on other grounds,
Mont. v. United States, 450 U.S. 544 (1981); Confederated Tribes of the Colville Indian Reservation
v. Wash., 591 F.2d 89 (9th Cir. 1979) (state has concurrent jurisdiction with tribe over non-member
fishing because tribal ordinances do not attempt to preempt state regulations).
23. Worcester v. Ga., 31 U.S. (6 Pet.) at 561. In Worcester the Supreme Court held that the
State of Georgia could not punish a non-Indian, licensed by the federal government to practice as
a missionary among the Cherokees, for his refusal to leave the Cherokee Reservation.
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to apply within reservation boundaries if the state laws either (1) do not
infringe on tribal self-government and sovereignty, or (2) are not preempted
by federal law. These two tests were formulated separately by the Supreme
Court but the distinction has been blurred in recent decisions by the
Court.

24

The Supreme Court enunciated the "infringement" test in Williams v.
Lee 25 in 1959. The Court upheld the principle that reservation boundaries
are a barrier to state law, but noted that the principle had eroded over
the years to allow the intrusion of state law onto reservations in cases
"where essential tribal relations were not involved and where the rights
of Indians would not be jeopardized." 26 The Court stated that "absent
governing Acts of Congress, the question has always been whether the
state action infringed on the right of reservation Indians to make their
own laws and be ruled by them." ' 27 State actions which infringed on
tribal self-government and sovereignty could not apply on reservations.
State actions which did not infringe could be allowed to apply within
reservations.
In 1973 in McClanahanv. Arizona State Tax Commission28 the Supreme
Court distinguished the Williams "infringement" test from a broader
"federal preemption" test. The "infringement" test, the Court said, applies principally to situations involving jurisdiction over non-Indians,
where both the State and Tribe claim a legitimate interest. "The Williams
test was designed to resolve this conflict by providing that the state could
protect its interest up to the point where tribal self-government would be
affected."' 29 The "federal preemption" test, on the other hand, looks at
applicable treaties and statutes which define the limits of state power over
either Indians or non-Indians on reservations. In applying the federal
preemption test the Court suggested that the Indian sovereignty doctrine
should provide a "backdrop against which applicable treaties and federal
statutes must be read." 3 0 The McClanahan court applied this principle
24. See Mescalero 1, 630 F.2d at 733 note 18.
25. 358 U.S. 217 (1959). In Williams a non-Indian trading post operator on the Navajo Reservation
sued a Navajo couple in state court to collect for goods sold on credit. The U.S. Supreme Court
held that there was no jurisdiction in the Arizona state court for civil suits by non-Indians against
Indians for acts done on the reservation because the exercise of state jurisdiction "would undermine
the authority of the tribal courts over Reservation affairs and hence would infringe on the right of
the Indians to govern themselves." Id. at 223.
26. Id. at 219. State jurisdiction has been permitted within reservation boundaries where an Indian
sued an outsider in state court (see Felix v. Patrick, 145 U.S. 317 (1892)), and where non-Indians
have committed crimes against each other on a reservation (see People of N.Y. ex rel. Ray v. Martin,
326 U.S. 496 (1946)).
27. 358 U.S. at 220.
28. 411 U.S. 164 (1973).
29. Id. at 179.
30. Id. at 173.
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to the 1868 Treaty with the Navajo Nation to hold that the reservation of
certain lands for the use and occupancy of Navajos to the exclusion of
non-Navajos implied that individual Navajos were exempt from state
income tax on income derived wholly from reservation sources.
The Supreme Court in White MountainApache Tribe v. Bracker3' noted
that the federal preemption test is essentially a balancing test, calling for
a "particularized inquiry into the nature of the State, Federal, and tribal
interests at stake, an inquiry designed to determine whether, in the specific
context, the exercise of state authority would violate federal law." 3 2 An
express Congressional statement of preemption is not required, the Court
said. Rather, Congressional enactments are to be "construed generously
in order to comport with these traditional notions of sovereignty and with
the federal policy of encouraging tribal independence. " 3 3 In Washington
v. Confederated Tribes of the Colville Indian Reservation,34 decided 17
days before Bracker, the Supreme Court suggested that when the activity
being taxed (or regulated) involves the tribe as a government and is derived
from value generated on the reservation, the tribe's interest is strongest.
Conversely, when the activity being taxed (or regulated) is derived from
35
value generated off the reservation, the state's interest is strongest.
THE TENTH CIRCUIT'S ANALYSIS
In MescaleroI the Tenth Circuit analyzed the State's claim to concurrent
jurisdiction under both the "federal preemption" test and the "infringement" test, while admitting that the two tests overlap. 36 In discussing
federal preemption, the court stated, "The sovereign powers of the Tribe
in wildlife management are so pervasive that sovereignty here moves
from a mere backdrop into a leading role on the litigational stage. ' ' 3 7
The tribal sovereignty which was the key ingredient of the "infringement"
test under Williams and became a "backdrop" in the "federal preemption"
test under McClanahan, was on center stage in the Mescalero I analysis,
almost as a test of its own. The court seemed tempted to hold that state
jurisdiction was preempted by tribal sovereignty alone, but it declined to
rest its holding there because it found clear federal preemption. 38 How31.
32.
33.
34.
35.
36.
37.
38.

448 U.S. 136 (1980).
Id. at 145.
Id. at 144, citing Warren Trading Post v. Ariz. Tax Comm'n, 380 U.S. 685, 690 (1965).
447 U.S. 134 (1980).
Id. at 156-57.
630 F.2d at 733 note 18.
Id. at 728.
Id. at 731.
As important as sovereignty is in this case, we need not consider whether the Tribe's
sovereign powers alone are sufficient to preempt state jurisdiction. The Supreme Court
has not ruled on that question but has noted, given the pervasiveness of federal treaties
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ever, in Mescalero II, the court seemed to switch to a holding of preemption based on tribal sovereignty. While it ordered its previous decision
in Mescalero I reinstated, the court also stated that "[u]nder these circumstances, we are convinced that the Tribe's inherent sovereignty permits it to determine how its reservation's resources shall best be regulated." 39
The arguments of the State and Tribe before the Tenth Circuit were
founded on opposing perspectives. The State argued for its power to
regulate people (i.e., non-members of the Tribe); the Tribe argued for its
power to regulate resources within a geographical area (i.e., reservation
wildlife). The State argued that its license requirement involved only the
legal relationship of the non-Indian sportsman and the State, not the legal
relationship of the Tribe and the State, and therefore the license requirement did not affect tribal sovereignty."n The legal relationship between
the State and non-Indian sportsmen includes the threat of criminal sanctions, which the State believed to be necessary for an effective wildlife
preservation program. 4" Since the Tribe lacks criminal jurisdiction over
non-members, 4 2 the State argued, state jurisdiction (with its criminal
sanctions) must extend to the hunting and fishing of non-members on the
reservation in order to ensure their compliance with wildlife preservation
regulations.
The Tenth Circuit viewed the issue from the Tribe's perspective. Wildlife on the reservation is a tribal resource, the court reasoned, and the
Tribe's inherent sovereignty over territory and resources preserves the
Tribe's right to regulate its wildlife.1 3 The Tribe's civil jurisdiction over
non-members, the court further reasoned, backed by federal criminal
sanctions against trespassers, 44 is sufficient to ensure non-member comand statutes, that it is 'something of a moot question.' McClanahan v. Arizona State
Tax Comm'n, 411 U.S. 164, 172 n.8 ....
See Note, Tribal Preemption, 54 Wash. L,
Rev. 633, 639 (1979). In this case, the treaty and statutory basis for federal preemption
is strong.
39. 677 F2d at 57.
40. Brief of Appellants at 14, Mescalero Apache Tribe v. N.M., 630 F.2d 724 (10th Cir. 1980),
vacated, 450 U.S. 1036 (1981).
41. Brief, supra note 40 at 44.
42. Oliphant v. Suquamish Indian Tribe, 435 U.S. 191(1978). The Supreme Court held that Indian
tribal courts do not have inherent criminal jurisdiction to try and to punish non-Indians, and hence
may not assume such jurisdiction unless specifically authorized to do so by Congress.
43. 630 F.2d at 728-30.
44. 18 U.S.C. § 1165 (1976), entitled "Hunting, trapping, or fishing on Indian land," reads:
Whoever, without lawful authority or permission, willfully and knowingly goes upon
any land that belongs to any Indian or Indian tribe, band, or group and either are held
by the United States in trust or are subject to a restriction against alienation imposed
by the United States, or upon any lands of the United States that are reserved for
Indian use, for the purpose of hunting, trapping or fishing thereon, or for the removal
of game, peltries, or fish therefrom, shall be fined not more than $200 or imprisoned
not more than ninety days, or both, and all game, fish, and peltries in his possession
shall be forfeited.
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pliance with the Tribe's wildlife preservation regulations. Therefore, the
court concluded, State jurisdiction over non-members hunting and fishing
on the reservation is unnecessary, and the Tribe has jurisdiction over its
wildlife exclusive of state jurisdiction.
In Mescalero I the court based its federal preemption holding on six
factors: (1) the Treaty with the Apaches, (2) the Enabling Act for New
Mexico, (3) the Indian Reorganization Act of 1934, (4) the tribal constitution and ordinances enacted under the Indian Reorganization Act, (5)
assistance, and (6) the negative inferthe extensive federal development
4
ences from Public Law 280. 1
First, the court found that the Treaty with the Apaches of July 1, 1852,46
by not taking away the Tribe's inherent power over wildlife, confirmed
the Tribe's inherent authority to manage wildlife. The Treaty put the Tribe
"exclusively under the laws, jurisdiction, and government of the United
States of America. ",4 7 Then, by applying this exclusivity language to New
Mexico's admission in its Enabling Act 4 8 that Indian lands were "under49
the absolute jurisdiction and control of the Congress of the United States,"
the court concluded that in the area of resource management, "absolute"
jurisdiction means "exclusive" jurisdiction.5" The court found additional
evidence of federal preemption in the Tribe's Constitution and in Congress's enactment of the Indian Reorganization Act of 1934 (hereinafter
IRA).

1

The IRA provided that tribes could adopt constitutions which

vested in them certain rights "[in addition to all powers vested in any
Indian tribe or tribal council by existing law." 52 The power to regulate
53
wildlife, the court said, was an inherent, preexisting power of the Tribe,
and therefore was a power vested in the Tribe by existing law. When the
Mescalero Apache Constitution acknowledged the Tribal Council's inherent power "[tlo protect and preserve the property, wildlife and natural
resources of the tribe," ' 54 it did so under the authority of the IRA. The
IRA therefore confirmed the Tribe's inherent power, the court said, and
both the Tribe's Constitution and the IRA have preemptive effect. The
45. 630 F.2d at 731.
46. 10 Stat. 979 (1852).
47. Id. at art. 1.
48. New Mexico Enabling Act, 36 Stat. 557 (1910).
49. Id. at 559.
50. 630 F.2d at 731. But see Organized Village of Kake v. Egan, 369 U.S. 60 (1962). Kake held
that "absolute" federal jurisdiction is not invariably "exclusive" jurisdiction, and that a state enabling
act did not prevent state regulation of off-reservation Indian fishing. McClanahan v. Ariz. State Tax
Comm'n, 411 U.S. 164, later limited the holding in Kake to its facts, and said that it only applied
to nonreservation Indians, not to reservation Indians.
51. 25 U.S.C. §476 (1976).
52. Id.
53. 630 F.2d at 732.
54. MESCALERO APACHE TRIBE REVISED CONST. art. 11, § I(c).
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federal policy of promoting tribal economic development through reservation wildlife programs, which on its own was sufficient for the Fourth
Circuit to find preemption 5 5 was an additional factor favoring federal
preemption in Mescalero I. As described earlier, the federal government
has participated with the Mescalero Tribe in developing a revenue-producing fishing and hunting program, and therefore the Tribe's program
is protected by the federal policy. Finally, Public Law 280,56 which
provided New Mexico and other states the option of extending their civil
jurisdiction over Indian reservations, also protected tribes from deprivation of any rights under federal law "with respect to hunting, trapping,
or fishing or the control, licensing, or regulating thereof.",5 7 Public Law
280's preservation of tribal rights to regulate hunting and fishing, the
court concluded, infers a Congressional intent to retain tribal jurisdiction
over the regulation of wildlife on the reservation exclusive of state regulation.
The Tenth Circuit next considered the "infringement" test. The court
held that the State's authority was ousted from the reservation because
application of its fish and game laws infringed on the Tribe's right of
self-government. Balancing state and tribal interests, as required by the
Supreme Court in Colville58 and Bracker,5 9 the court found that the Tribe
had generated the value on the reservation, with federal aid, and therefore
tribal regulatory interests were at their strongest. The Tribe's interest in
the revenues derived from fishing and hunting licenses was also greater
than the State's because the revenues comprised a significant part of the
tribal budget while contributing a comparatively small amount to the state
budget. Finally, the Tribe's reliance on revenues from its hunting and
fishing and general tourism program was evidence of its progress towards
implementing the federally declared policy of self-determination. 6 0 Any
reduction by the State of tribal income from economic development programs would defeat Congressional policy and infringe on the Tribe's
ability to govern itself. While the Colville cigarette tax case showed that
reduction of tribal revenue is not a per se grounds for invalidating a state
55. Eastern Band of Cherokee Indians v. N.C. Wildlife Resources Comm'n, 588 F.2d 75.
56. 18 U.S.C. § 1162 (1976) (codification of original enactment, Pub. L. No. 83-280, 67 Stat.
588 (1953)) and 25 U.S.C. §§ 1321-1322 (1976) (amendments to Pub. L. No. 83-280 in Indian
Civil Rights Act, Title IV, 82 Stat. 77 (1968)).
57. 25 U.S.C. § 1321(b) (1976).
58. 447 U.S. at 156-57.
59. 448 U.S. at 145.
60. Indian Self-Determination and Education Assistance Act, 25 U.S.C. § 450 (Supp. IV 1980);
and 25 U.S.C. §§ 1451-1543 (1976). The congressionally declared policy of self-determination seeks
to promote the development of indigenous Indian institutions. Congress declared that government
programs ought to "help develop and utilize Indian resources ... to a point where the Indians will
fully exercise responsibility for the utilization and management of their own resources." Id. at
§ 1451.
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action, 6 ' in an area of such strong traditional tribal interest as wildlife,
a decrease in tribal revenues caused by state regulation tilted the balance
in favor of the Tribe, the court concluded.
The Tenth Circuit was convinced that dual regulatory schemes on Indian
reservations inherently conflict, and it relied on this conclusion in both
its "federal preemption" and "infringement" analyses. Other courts of
appeals have allowed dual regulatory schemes where there appeared to
be a need for state regulation in addition to tribal regulation. For example,
the Ninth Circuit has approved of dual regulatory schemes on the Crow
Indian Reservation in Montana6 2 and the Colville Indian Reservation in
Washington. 63 But in those situations the tribes' regulatory schemes were
not fully developed and there was evidence of potential cooperation be64
tween the state and the tribe, at least at the time of the court's decisions.
When the Eighth Circuit approved of dual regulatory schemes on the
White Earth Reservation in Minnesota, 65 it based its holding on the
assumption that because of the scattered nature of trust land within the
reservation, most non-member hunters would be carrying a state license
anyway. The Mescalero case differed from the Colville and Crow cases
in that the Mescalero Apache Tribe did not intend to cooperate with the
State, and had set up a comprehensive regulatory scheme that conflicted
with the State's scheme. The Tenth Circuit insisted that dual regulatory
schemes, in contrast to dual taxation systems, "necessarily create mutual
61. Wash., 447 U.S. 134.
62. United States v. Mont., 604 F.2d 1162, rev'd on other grounds, Mont. v. United States, 450
U.S. 544.
63. Confederated Tribes of the Colville Indian Reservation v. Wash., 591 F.2d 89. On the second
appeal of this case to the Ninth Circuit, (see infra note 64) the court of appeals affirmed the district
court's preliminary injunction against application of state fishing license requirements and regulations.
It did so on the technical grounds that the lower court did not abuse its discretion in granting the
preliminary injunction because the Colville case raised serious questions and the balance of hardships
tipped in the Colvilles' favor. In affirming the preliminary injunction preventing state concurrent
jurisdiction, the Ninth Circuit did not explicitly reverse its earlier holding permitting concurrent
jurisdiction on the Colville Reservation. In fact, the court stated that it was adhering to its holding
in United States v. Mont., 604 F.2d at 1171, that state fishing and hunting regulations could be
enforced against non-Indians on the reservation without violating the right of tribal self-government,
even if the state regulations differed from tribal regulations.
64. On its first appeal to the Ninth Circuit, the Colville Tribe lost its claim to be free of state
jurisdiction over non-Indian fishing on the reservation. The Ninth Circuit reversed the district court's
grant of declaratory and injunctive relief to the Tribe because the Tribe's fishing ordinances did not
evidence an intent to preempt State regulations. The Tribe obtained a dismissal without prejudice
from the district court and re-wrote its ordinances explicitly to try to preempt State regulations. It
then filed a new action against the State. The district court again granted the Tribe a preliminary
injunction against state jurisdiction on the reservation, and the Ninth Circuit affirmed on technical
grounds (see note 63, supra). This second appeal was consolidated with a White Mountain Apache
fishing and hunting case also on appeal to the Ninth Circuit, and is reported as White Mountain
Apache Tribe v. Ariz. Dept. of Game and Fish, 649 F.2d 1274 (9th Cir. 1981). See also id. at 1277
note 2.
65. White Earth Band of Chippewa Indians v. Alexander, 683 F.2d 1129 (8th Cir. 1982).
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dislocations. "6 6 The court applied this conclusion to the "federal preemption" test by stating that where such mutual dislocation exists, "we presume . . . that federal law has preempted state jurisdiction. "67
In addition, the court pointed out that dual regulatory schemes infringe
on tribal governing authority. Such infringement was illustrated by the
Mescalero facts, where a non-Mescalero hunter in compliance with the
Tribe's hunting season could have been in violation of the State's hunting
season. Were the State to prosecute such a hunter for out-of-season hunting, the Tribe's regulatory scheme would become a nullity. To allow State
concurrent jurisdiction in such a situation "would be to complicate excessively the enforcement process and to render the very idea of 'regulation' an absurdity," 68 the Tenth Circuit declared. The court viewed such
an affront to Tribal authority over the reservation wildlife resource as an
infringement on tribal self-government.
CIRCUIT COURT DECISIONS CONFLICT
The four circuit courts of appeals which have recently considered the
question of concurrent state jurisdiction over the hunting and fishing of
non-Indians on Indian reservations have reached conflicting decisions on
the question. The Fourth and Tenth Circuits have found state fish and
game laws preempted from application to non-tribal members on the
Eastern Cherokee Reservation 69 and the Mescalero Apache Reservation .70
The Eighth Circuit has allowed state concurrent jurisdiction on the White
Earth Reservation, 7 ' and the Ninth Circuit has allowed state concurrent
jurisdiction on the Crow Reservation.7 2 The Ninth Circuit has implied
that it may not find federal preemption of state fish and game laws on
the Colville Indian Reservation and the White Mountain Apache Reservation, 73 but it has remanded each of those cases back to their respective
district courts for further factfinding. The Colville and White Mountain
Apache cases will likely both be appealed again to the Ninth Circuit after
new district court decisions.
The Ninth Circuit's application of the "preemption" and "infringement" tests 74 stands in stark contrast to the Tenth Circuit's analysis in
66. 630 F.2d at 730.
67. Id.
68. Id. at 733.
69. 588 F.2d 75.
70. 630 F.2d 724.
71. 683 F.2d 1129.
72. United States v. Sanford, 547 F.2d 1085 (9th Cir. 1976); United States v. Mont., 604 F.2d
1162, rev'd on other grounds, Mont. v. United States, 450 U.S. 544.
73. White Mountain Apache Tribe v. Ariz. Dept. of Game and Fish, 649 F.2d 1274. This opinion
includes a decision on Confederated Tribes of the Colville Indian Reservation v. Wash.
74. 649 F.2d at 1278-85.
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Mescalero. The two Circuits look at the same federal laws but come to
opposite conclusions. In analyzing the case for preemption in the Colville
and White Mountain Apache cases, the Ninth Circuit was not satisfied
with federal laws that promote and approve of tribal sovereignty, but
looked for federal laws attempting direct regulation of fish and game.
Although the court admitted that federal intent to protect inherent tribal
sovereignty as expressed in Public Law 280, the respective Enabling
Acts, and the Indian Reorganization Act could preempt state laws if the
state laws conflicted with tribal laws, the court found no conflict. The
Ninth Circuit did not agree with the Tenth Circuit's conclusion that dual
regulatory schemes inherently conflict and that where state regulations
conflict with tribal regulations, preemption by federal law is presumed.
The Ninth Circuit realized that differing regulatory schemes might reduce
tribal revenues by reducing the number of tribal licenses purchased by
non-Indians, but it found this tribal interest in revenues not overly weighty.
Finally, in looking for infringement of the tribal right of self-government,
the Ninth Circuit ignored the territorial aspect of the tribes' governing
power and held that "the right of tribal self-government extends only to
intratribal relations and to concurrent civil authority over visitors to reservations. "75
When the Supreme Court vacated the Tenth Circuit judgment and
remanded the Mescalero decision, it instructed the court of appeals to
reconsider its decision in light of the Supreme Court opinion in Montana
76
v. United States. The Ninth Circuit holding in United States v. Montana
included a decision that the State had concurrent jurisdiction with the
Tribe over the fishing and hunting of non-members of the Crow Tribe on
tribally owned land within the reservation. 17 Inexplicably, however, the
Supreme Court's holding did not review the issue of state concurrent
jurisdiction. The Supreme Court reversed the Ninth Circuit on a different
issue and held that the Crow Tribe did not have the power to regulate
the fishing and hunting of non-Indians on reservation land owned in fee
simple by non-members of the Tribe . 7 1 By contrast, the Mescalero case
dealt with the State's power to regulate the fishing and hunting of nonmembers on tribally owned lands. Thus, the Tenth Circuit correctly decided that its August 13, 1980 holding in Mescalero I did not conflict
with the Supreme Court's holding in Montana v. United States. The Tenth
Circuit's holding does conflict, however, with the Ninth Circuit's holding
in United States v. Montana.
75.
76.
77.
78.

Id. at 1284.
604 F.2d 1162.
Id. at 1166.
450 U.S. at 557.
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The Eighth Circuit holding in White Earth Band of Chippewa Indians
v. Alexander79 also conflicts with the Mescalero decisions, but it can be
distinguished from Mescalero I and H on its facts. First, the White Earth
Reservation is 92 percent non-trust land, and the remaining amount of
trust and Indian-owned land is scattered throughout the reservation in a
checkerboard pattern. 80 By contrast, the Mescalero Apache Reservation
is almost entirely trust land. 8 ' Second, although the White Earth Band
has a comprehensive wildlife regulation ordinance and a well-staffed,
federally assisted conservation program,8 2 the State of Minnesota has
historically managed and invested in reservation fish and wildlife resources on the non-trust portion of the reservation. 83 By contrast, the
State of New Mexico has not invested in reservation fish and wildlife
84
resources on the Mescalero Apache Reservation for several decades.
5
The district court in White Earth" attempted to balance the state and
tribal interests by applying the "federal preemption" and "infringement"
tests, but failed to give any weight to federal treaties and statutes which
protect and approve of inherent tribal sovereignty. The court did not
perform the necessary "particularized inquiry into the nature of State,
Federal and tribal interests at stake," ' 86 but abruptly and erroneously
concluded that without direct evidence of a federal intent to preempt, the
state had concurrent jurisdiction with the tribe. The district court failed
to see that the federal treaties and statutes were direct evidence of Congressional intent to preempt, even though they were not express evidence.
Since the Supreme Court has rejected the notion that "an express Congressional statement" is necessary to find federal preemption, 8 7 the fact that
these treaties and statutes do not expressly preempt state jurisdiction is
not a bar to a finding of federal preemption. In applying the "infringement" test, the district court concluded that dual regulatory schemes did
not infringe on the tribe's right of self-government as long as non-members complied with the more restrictive of the schemes and agreed to buy
both state and tribal licenses. 8 8
The Eighth Circuit chided the district court for its less-than-rigorous
79. 683 F.2d 1129.
80. White Earth Band of Chippewa Indians v. Alexander, 518 F.Supp. 527, 534 (D. Minn. 1981).
81. 677 F.2d at 57 note 1.
82. 518 F.Supp. at 536.
83. 683 F.2d at 1137.
84. Brief in Opposition, supra note 1,at 13a.
85. 518 F.Supp. 527.
86. Bracker, 448 U.S. at 145.
87. Id. at 144. In Bracker, McClanahan v. Ariz. State Tax Comm'n, 411 U.S. 164, and Warren
Trading Post Co. v. Ariz. State Tax Comm'n, 380 U.S. 685, the Supreme Court found federal
preemption without an express Congressional statement of preemption.
88. 518 F.Supp. at 537.
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analysis in White Earth, but went on to make its own erroneous analysis.
The Eighth Circuit indicated that it "would ordinarily be inclined to
remand this issue" for further consideration, but that "a remand would
serve no useful function here because the Band has not met its burden
of showing that the state's gaming laws were unreasonable and unrelated
to its regulatory authority. " 9 On these shaky grounds it affirmed the
district court's judgment. The Eighth Circuit reached this conclusion by
misapplying the burden of proof holding in the Colville cigarette case. 90
The Ninth Circuit in Colville, after holding that the state tax on cigarette
sales to non-members on the reservation was valid, held that the Tribe
had the burden of proving that the recordkeeping requirement which
accompanied the tax was unreasonable and unnecessary for preventing
fraudulent transactions. The Eighth Circuit should only have applied the
Colville burden of proof analysis after holding that the state game laws
as applied to non-members on the reservation were valid. Under Colville,
the tribe should have had no burden to prove the unreasonableness of
state gaming laws, but only the unreasonableness of reporting or recordkeeping requirements imposed on the tribe to carry out valid state game
regulatory laws. Because of the defective analysis by both the district
court and the Eighth Circuit, White Earth is not persuasive precedent for
concurrent state jurisdiction on Indian reservations.
CONCLUSION
The Tenth Circuit's Mescalero decisions are well reasoned and should
be affirmed by the Supreme Court. New Mexico asserts a legitimate
interest in uniform wildlife conservation, but its interest does not overcome the legitimate tribal interest in regulating resources, especially wildlife, within the reservation. New Mexico's fear of myriad conflicting
regulations among the twenty-six Indian reservations in the State must
be resolved by cooperative action between state and tribal wildlife agencies, just as New Mexico now cooperates with neighboring states, rather
than by court action allowing state infringement on tribal regulatory authority.
If Supreme Court review of the Mescalero decisions is to provide
guidance to the lower courts, it must produce a broad decision applying
to a wide range of fact situations. The Mescalero decisions were based
on the Tribe's strong showing of its interest in and capability of effectively
managing its wildlife resources, and the showing of active federal participation. Other tribes which are in the process of developing similar
89. 683 F.2d at 1138.
90. Wash., 447 U.S. 134, 160.
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resource management programs and have not attained the sophistication
of the Mescalero program, should not have their economic development
efforts hampered by conflicting state regulations that apply to only some
of the hunters or fishermen on their reservations. A Supreme Court opinion
that prevents state concurrent jurisdiction over wildlife on the Mescalero
reservation, but allows it on reservations with less developed wildlife
programs, will serve to retard the development of wildlife management
programs on these reservations. Traditional notions of tribal sovereignty
over resources within reservation boundaries, when supported by federal
treaties and laws, should in all cases bar the state from regulating wildlife
resources within reservations in interference with tribal regulation.
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